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MEMORANDUM

TO: Cara Pavlicek, Village Manager

CC: Paul L. Stephanides, Esq., Village Attorney

FROM: Darryl R. Davidson, Esq.

DATE: May 30, 2017

RE: Village of Oak Park, Cook County, Illinois
Greater Mall (Downtown) Tax Increment Redevelopment Project Area
Corporate Authorities and Property Interests – Proposed Removal of Properties

I. INTRODUCTION

The Village of Oak Park, Cook County, Illinois (the “Village”) approved a

redevelopment plan and project and designated a redevelopment project area for a significant

portion of the Village known as the Greater Downtown Tax Increment Financing Redevelopment

Project Area (the “Redevelopment Project Area”). In 2003, the Village, Oak Park and River

Forest High School District 200, Cook County, Illinois (“District 200”) and Oak Park

Elementary School District 97 (“District 97”) entered into an Intergovernmental Agreement

(“Intergovernmental Agreement”) concerning the extension of the time period of tax allocation

financing and the future use of tax increment revenues of the Redevelopment Project Area. In

2011, the Village, District 200 and District 97 entered into a Settlement Agreement (the

“Settlement Agreement”) to resolve disputes over the terms of the Intergovernmental

Agreement. The Settlement Agreement was amended in July, 2013 by the parties to allow for
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the provision of certain public improvements in the Redevelopment Project Area and in

September, 2016 to allow for the payment by the Village of its additional costs related to the

Colt/Westgate redevelopment project and structured the timing of certain fund distributions to

the affected taxing districts of the Redevelopment Project Area.

The effect of the Settlement Agreement and its amendments has been to cause surplus

distribution, foreclose additional private redevelopment projects in the Redevelopment Project

Area and limit the use of incremental tax revenues for certain specific pre-existing obligations

named therein, namely a set of scheduled debt payments pertaining to the Redevelopment Project

Area, defined as “Current Obligations.” The Current Obligations now outstanding include

general obligation bonds of the Village and a series of sales tax revenue bonds issued in 1996,

denominated as Sales Tax Revenue Bonds (Holley Court Garage Project), Series 2006C (the

“Series 2006C Sales Tax Revenue Bonds”).

Section 4(n) of the Tax Increment Allocation Redevelopment Act of the State of Illinois,

as amended (the “TIF Act”) (65 ILCS 5/11-74.4-4(n)) provides that if any member of the

corporate authority owns or controls an interest, direct or indirect, in any redevelopment area, he

or she shall disclose the same in writing to the Village Clerk, which disclosure shall be

acknowledged by the Village’s President and Board of Trustees (the “Village Board”) and

entered upon the minute books. Individuals with such interests must refrain from official

involvement, voting or communicating concerning any matter pertaining to the redevelopment

plan, project or area. No member or employee shall acquire any interest, direct or indirect, in

any property in any area or a proposed area. There are certain limited exceptions for residences

or month-to-month leaseholds. See the full text of 65 ILCS 5/11-74.4-4(n) as Exhibit A.
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The Village Board is considering the advisability of the adoption of two ordinances in

light of the fact that (i) members of the corporate authorities own or lease property in the

Redevelopment Project Area, (ii) even though no new private redevelopment projects may be

approved by the Village in the Redevelopment Project Area since 2011, the provisions of Section

4(n) arguably are operative until the formal termination of the Redevelopment Project Area

during tax levy year 2018, (iii) and, if so, without further action, that the administrative burden

on the Village to exclude multiple members of the Village Board from Village business with

respect to “any matter” pertaining to the redevelopment plan, project or area is simply too great.

The first ordinance removes a number of parcels from the Redevelopment Project Area,

including the parcels involving the present corporate authorities (the “Parcel Removal

Ordinance”) and the second ordinance would amend the Village Code to include a provision to

exempt the Village from the provisions of Section 4(n) of the TIF Act retroactively to the date of

the Settlement Agreement (the “Village Code Amendment Ordinance”).

You have asked me to review and comment on the current situation as to (i) the effect of

the Parcel Removal Ordinance on existing bond obligations of the Village, including the Series

2006C Sales Tax Revenue Bonds, (ii) whether the adoption of the Parcel Removal Ordinance

would relieve the affected corporate authorities from the provisions of Section 4(n) of the TIF

Act, and (iii) whether it would be necessary or advisable for the Village to consider the Village

Code Amendment Ordinance.
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II. DISCUSSION

A. Does The Adoption Of The Parcel Removal Ordinance
Violate The Covenants Of Existing Village General Obligation
Bonds Or The Series 2006C Sales Tax Revenue Bonds?

The Parcel Removal Ordinance would delete a series of over 80 parcels along South

Marion Street and South Oak Park Avenue from the Redevelopment Project Area, allowing the

increased taxable value thereof to be released from the allocation procedures of the TIF Act and

allowing the affected taxing districts to benefit from the increased tax base. The Village

estimates that these parcels have a total equalized assessed value of approximately $8,150,000,

which would mean that approximately $850,000 of taxes will not be deposited in the Village’s

Special Tax Allocation Fund, such funds would be directly collected by the affected taxing

districts, instead of being forwarded to them by the Village pursuant to the terms of the

Settlement Agreement.

As to any of the general obligation bonds potentially or currently being paid from the

annual tax revenues in connection with the Redevelopment Project Area, there is no effect on the

bondholders, since there is a separate ad valorem levy for such bonds which provides security to

such bondholders, and the financial operations and financial contributions of the Redevelopment

Project Area are not material in connection with the Village’s contract with the general

obligation bondholders.

A deeper examination of the proceedings of the Village in respect to the Series 2006C

Sales Tax Revenue Bonds is warranted, however. See Exhibit B, which is the Village’s latest

disclosure on the Series 2006C Sales Tax Revenue Bonds, and Exhibit C, which is Section 12 of

Ordinance Number 2006-O-67, authorizing the issuance of such bonds. The Series 2006C Sales
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Tax Revenue Bonds have three (3) sources of revenue for payment of its debt service. One is a

pledge of all Village sales taxes (currently at almost 5 times coverage – see page 4 of Exhibit B),

as well as incremental property taxes from the Redevelopment Project Area (now a Current

Obligation under the Settlement Agreement) and certain funds held in the Village’s Parking

Revenue Fund. The sales tax coverage is so large that an illustration of the two other revenue

sources pledged (being incremental tax and parking revenues) was deemed unnecessary by the

Village. Reviewing the specific covenants to bondholders in the authorizing ordinance for the

Series 2006C Sales Tax Revenue Bonds (see Exhibit C hereof), there is no covenant to maintain

a specific level of incremental taxes or to maintain the Redevelopment Project Area as a static

entity. Such covenants, in fact, would be inadvisable due to the variable nature of tax increment

revenues, being dependent on the tax rates of other taxing districts and also being dependent on

new development and increased real estate tax payments. Section 11A of Ordinance No. 2006-

O-67 provides that such incremental taxes, when collected, be deposited pursuant to the TIF Act

and the redevelopment plan, which would include the Settlement Agreement and its amendments

(which have made provision therefor as a Current Obligation). Releasing approximately

$850,000 of incremental taxes will not reduce the Current Obligation paid to the Village

pursuant to the terms of the Settlement Agreement and the amendments. The affected taxing

districts (including the Village) will simply receive certain real estate tax revenues in a simpler

method than currently under the Settlement Agreement. Also, there is no covenant to maintain

tax increment collections at a certain level to provide bondholder protection in this instance.

Revenue bondholders of tax increment obligations are cognizant of the fact that such revenues

are variable. In this instance, the bondholders have three sources of revenue to provide security
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and the overall amount of taxes affected by the Parcel Removal Ordinance is minimal as to the

Series 2006C Sales Tax Revenue Bonds since they are a “Current Obligation” under the

Settlement Agreement. Therefore, adoption of the Parcel Removal Ordinance does not violate

existing revenue bond covenants of the Village.

B. Does The Adoption Of The Parcel Removal Ordinance Relieve The Affected
Corporate Authorities From The Provisions Of Section 4(n) Of The TIF Act?

Yes, municipalities with tax increment redevelopment project areas routinely remove

parcels of property from such areas upon learning that members of the corporate authorities,

commissions or employees are direct or indirect owners of properties therein. If this does not

happen, the legislative scheme is public disclosure, followed by a ban on a local official’s

activity or communication concerning any matter pertaining to the plan, project or area. The

General Assembly was obviously concerned with local officials potentially using the financial

incentives of the TIF Act to benefit themselves, in violation of their fiduciary duties to the

public. Other laws, such as the Illinois Municipal Code (65 ILCS 5/3.1-55-10) and the Public

Officers Prohibited Activities Act (50 ILCS 105/3(a)) are designed to protect the public and also

regulate the activities of public officials, with a differing set of provisions concerning public

contracting and public officials’ private pecuniary interests. These laws do not focus on voting

bans or prohibiting participation in discussions with any Village officials.

C. Is It Necessary Or Advisable For The Village
To Consider The Village Code Amendment Ordinance?

No, in light of the fact that the Parcel Removal Ordinance resolves the issues involved

with Section 4(n) of the TIF Act, there is really no need to adopt the proposed Village Code

Amendment Ordinance. The TIF Area, regulated heavily by the Settlement Agreement, is slated
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to be terminated in the relatively near future and the circumstances sought to be remedied by the

proposed Village Code Amendment Ordinance will no longer exist, if the Parcel Removal

Ordinance is adopted.
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EXHIBIT A – TIF ACT
(65 ILCS 5/11-74.4-4(n))

“(n) If any member of the corporate authority, a member of a commission established

pursuant to Section 11-74.4-4(k) of this Act, or an employee or consultant of the municipality

involved in the planning and preparation of a redevelopment plan, or project for a redevelopment

project area or proposed redevelopment project area, as defined in Sections 11-74.4-3(i) through

(k) of this Act, owns or controls an interest, direct or indirect, in any property included in any

redevelopment area, or proposed redevelopment area, he or she shall disclose the same in writing

to the clerk of the municipality, and shall also so disclose the dates and terms and conditions of

any disposition of any such interest, which disclosures shall be acknowledged by the corporate

authorities and entered upon the minute books of the corporate authorities. If an individual holds

such an interest then that individual shall refrain from any further official involvement in regard

to such redevelopment plan, project or area, from voting on any matter pertaining to such

redevelopment plan, project or area, or communicating with other members concerning corporate

authorities, commission or employees concerning any matter pertaining to said redevelopment

plan, project or area. Furthermore, no such member or employee shall acquire of any interest

direct, or indirect, in any property in a redevelopment area or proposed redevelopment area after

either (a) such individual obtains knowledge of such plan, project or area or (b) first public

notice of such plan, project or area pursuant to Section 11-74.4-6 of this Division, whichever

occurs first. For the purposes of this subsection, a property interest acquired in a single parcel of

property by a member of the corporate authority, which property is used exclusively as the

member's primary residence, shall not be deemed to constitute an interest in any property

included in a redevelopment area or proposed redevelopment area that was established before

December 31, 1989, but the member must disclose the acquisition to the municipal clerk under
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the provisions of this subsection. A single property interest acquired within one year after the

effective date of this amendatory Act of the 94th General Assembly or 2 years after the effective

date of this amendatory Act of the 95th General Assembly by a member of the corporate

authority does not constitute an interest in any property included in any redevelopment area or

proposed redevelopment area, regardless of when the redevelopment area was established, if

(i) the property is used exclusively as the member's primary residence, (ii) the member discloses

the acquisition to the municipal clerk under the provisions of this subsection, (iii) the acquisition

is for fair market value, (iv) the member acquires the property as a result of the property being

publicly advertised for sale, and (v) the member refrains from voting on, and communicating

with other members concerning, any matter when the benefits to the redevelopment project or

area would be significantly greater than the benefits to the municipality as a whole. For the

purposes of this subsection, a month-to-month leasehold interest in a single parcel of property by

a member of the corporate authority shall not be deemed to constitute an interest in any property

included in any redevelopment area or proposed redevelopment area, but the member must

disclose the interest to the municipal clerk under the provisions of this subsection.” (emphasis

added)
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EXHIBIT B
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EXHIBIT C
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