
 

 

 

The following information was provided by the Public for the Plan Commission’s discussion on 

Community Residences. 

 



















Case Law on Community Residences and 
Zoning Code Definition of “Family” 

The courts have consistently found that a zoning code is discriminatory on its face if it fails to treat 
community residences for people with disabilities the same as other families. The courts look at the 
jurisdiction’s zoning code definition of “family” (alternatively, “household”) as well as the absence of 
a definition of “family.”. 

 So if a city’s zoning code definition of “family” allows any number of unrelated individuals to 
live together as a single housekeeping unit — there is no cap on unrelateds — community 
residences for people with disabilities must be treated the same as any other family and it is 
facially discriminatory for the city to exclude them from any zoning district where residences 
are allowed or to require spacing between community residences or even require a license. 

 When a definition of “family” establishes a cap on the number of unrelated people living to‐
gether as a single housekeeping unit, community residences that fit within that cap must be 
treated the same as any other family and it is facially discriminatory for the city to exclude 
them from any zoning district where residences are allowed or to require spacing between 
community residences or even require a license. The Fair Housing Act’s reasonable accommo‐
dation requirement kicks in for community residences that house more unrelated people than 
the cap in the definition of “family.” So if the cap is five people, then a city cannot require 
spacing or licensing for community residences with five or fewer occupants and must allow 
community residences for up to five people as of right in all zoning districts where residences 
of any type are permitted uses. 

 When a city’s zoning code does not define “family,” community residences for people with 
disabilities must be allowed as of right where ever residences are permitted uses and the zon‐
ing code cannot impose any zoning restrictions like spacing or a licensing requirement on 
community residences for people with disabilities because, doing so, would treat them differ‐
ently than other groups of unrelated people living together — facial discrimination once again. 

 
Below is a list of some of the court decisions that illustrate these principles. More recent cases are 
rare because this rule of law is so well–established. 

The Chicago Heights decision offers the clearest explanation that a community residence for people 
with disabilities that complies with the cap on the number of unrelated individuals allowed to dwell 
together under a city’s zoning code definition of “family” constitutes a family, not a community resi‐
dence, and must be treated the same as any other family. No spacing, licensing, or other requirement 
not imposed on all other residences can be imposed on such a living arrangement. 

United States of America v. City of Chicago Heights, No. 99 C 4461, Memorandum Opinion By District 
Judge James Holderman, issued March 20, 2001. Chicago Heights’ zoning code allows up to five unre‐
lated people to live together as a “family.” The court ruled that the city erred when it classified a 
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house in which five people with developmental disabilities lived as a “community residence.” The ex‐
isting house was a single–family residence occupied by a family, not a community residence because 
the number of occupants complied with the maximum number of unrelated people allowed to live 
together as a “family.” 
 
Among the many other court decisions that arrived at the same conclusions are: 

 Easter Seals Society of New Jersey and “John Does” v. Township of North Bergen, 798 F. 
Supp. 228 (D.N.J. 1992) (North Bergen’s zoning code did not define “family” at all leading to 
the invalidation of the township’s zoning provisions for group homes) 

 Children’s Alliance v. City of Bellevue, 950 F.Supp. 1491 (W.D. Wash. 1997) 

 Oxford House–Evergreen v. City of Plainfield, 769 F. Supp. 1329, 134146 (D.N.J. 1991) (invali‐
dating the City's attempt to preclude an Oxford House from a single–family district) 

 Support Ministries for Persons with AIDS v. Village of Waterford, 808 F. Supp. 120, 136∙38 
(N.D.N.Y. 1992) (requiring city to issue the permits sought to establish home for persons with 
AIDS under definition of "family" as opposed to boarding house) 

 Merritt v. City of Dayton, No. C∙3∙91∙448 (S.D. Ohio Apr. 7, 1994) (rejecting a 3,000–foot spac‐
ing requirement where home met definition of “family”). 

 Oxford House v. City of Virginia Beach, 825 F. Supp. 1251, 1264 (E.D. Va. 1993) 

 Oxford House v. Township of Cherry Hill, 799 F. Supp. 450,462 n. 25 (D.N.J. 1992) 



Twenty days after Easter Seals’ last appearance before 
the zoning board, the board of commissioners amended 
the zoning ordinance to require a conditional use permit 
for group homes for the “developmentally disabled.” 
Among the new requirements was special fencing as well 
as unique requirements for insurance coverage and other 
onerous provisions.

The court reported that “Courts have broadly inter-
preted the [Fair Housing Amendments] Act’s clear prohibi-
tion of “all practices which [make unavailable or deny] a 
dwelling on prohibited grounds,” including land use 
restrictions.” The extraordinarily explicit statements by 
town officials, the unfair treatment by the zoning board, 
and the town inexplicable classification of the residence as 
an institutional use all strongly suggested to the court 
“official open and explicit discrimination against plaintiffs 
based on their handicapped status.” The circumstances 
under which the board adopted new zoning for group 
homes and the onerous requirements it imposed were only 
the final salvo of the town’s discriminatory behavior. The 
town failed to make reasonable accommodations in it 
zoning as required by the Fair Housing Act. Injunctive 
relief was granted.

What it means. The behavior of elected and 
appointed officials is probative in determining intentional 
discrimination.

The absence of a definition of “family” in the zoning 
code effectively invalidates any zoning requirements on 
group homes for people with disabilities that are not also 
applied to all other groups of unrelated people living 
together.

A municipality should not rely on outdated building 
codes to determine how it should treat group homes. Even 
BOCA building codes can violate the Fair Housing Act. I 
spoke with the building department in the summer of 1995 
and discovered that local officials still believe that they 
must impose institutional requirements on group homes. 
They seem to have learned nothing from this case.

This is yet another example of how recalcitrant govern-
ments that seek to prohibit group housing for people with 
disabilities may, in time, cost all municipalities the ability  
to zone for group homes.

Easter Seals Society of New Jersey and “John 
Does” v. Township of North Bergen, 798 F. Supp. 
228 (D.N.J. 1992). Easter Seals sought to establish a 
group home (at least it sounds like a group home 
from the decision; it is a bit unclear if this is really 
a halfway house or a group home) for up to eight 
people with developmental disabilities who also had 
mental illness and/or drug or alcohol addictions (but 
were not current users of an illegal substance). The 
Township has no definition of “family” in its zoning 
ordinance. The state could not license a home until 
necessary renovations are done and the township 
refused to issue a building permit for the renovations. 
The township invoked BOCA code provisions that 
treat group homes as institutional uses as the reason 
to deny the request (building officials said that the 
use was not permitted in residential districts) despite 
a New Jersey statute that requires group homes for 
people with developmental disabilities be treated as a 
residential use for zoning purposes. Easter Seals 
attempted to appeal the decision, but received the 
run–a–round from the township. 
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